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ADDRESSING THE UNDERLYING CAUSES OF OFFENDING

New Zealand’s Obligations under International Law: What influence have they had on our youth justice system?

Robert Ludbrook

New Zealand is a long way from Britain yet for most of our history we have based our criminal laws and procedures on a British model. Forty years ago New Zealand ratified the International Covenant on Civil and Political Rights (ICCPR) and thereby undertook to ensure that the rights and freedoms contained in the Covenant were recognised by government and that an effective remedy would be provided in respect of any violation of those rights. Most of the rights in ICCPR were embodied in New Zealand Bill of Rights Act 1990 (NZBORA). This gave them greater prominence though NZBORA did not provide a mechanism for enforcing the statutory rights. The Courts have, to a limited extent, provided a means of providing redress for serious breaches of NZBORA rights. NZBORA does not provide any special rights for young offender but it does state that children are to be “dealt with in a manner that takes account of their age” which implies that young offenders should be treated differently and more leniently than adults.

1989 a watershed year for NZ youth justice

New Zealand’s youth justice laws and practices were greatly changed by two events that occurred in 1989. The first, the passing of the Children, Young Persons, and their Families Act (CYPFA) heralded a new era in youth justice. In the same year, the General Assembly of the United Nations adopted the Convention on the Rights of the Child (UNCROC) which established a comprehensive set of rights for under-18s. 
New Zealand had been represented at working sessions in Geneva where the wording of UNCROC was debated and finalised. The text of UNCROC had been circulated amongst government agencies prior to 1989 and the Convention undoubtedly had some influence on the drafting of CYPFA although NZ did not ratify UNCROC until 1993. The greatest influence on CYPFA was the views of Maori strongly expressed to the Ministry of Social Welfare in a series of hui held throughout the country. The Ministry was exposed to a blast of anger from Maori who protested that their rangatahi were being removed from their whanau and communities and placed in institutions where they were cut off from their roots and where they developed anti-social attitudes. Maori were incensed that they were blamed for the behaviour of their rangatahi when the state had taken away their ability to guide and control them.
Children, Young Persons and their Families Act 1989

In my view, the Children, Young Persons, and Their Families Act is the most enlightened and innovative piece of social legislation passed in New Zealand in the last 20 years. It has been studied, praised and adopted or adapted in many overseas jurisdictions. I represented young offenders  under the old system where they were paraded before a succession of anonymous officials, brought to court, given a telling off by the judge and left the court having learned nothing. Under the new system introduced by the CYPF Act young people had to attend a family group conference and face up to their parents, members of their whanau or wider family and come fact to face with the person or persons who had suffered as a result of their offending. This brought home to them the shame and distress that they had brought upon their family and the hurt and damage they had caused to the victim.
The text of UNCROC had been circulated amongst government agencies prior to 1989 and the Convention undoubtedly had some influence on the drafting of CYPFA although NZ did not ratify UNCROC until 1993. The most important influence on CYPFA was the views of Maori strongly expressed to the Ministry of Social Welfare in a series of hui held throughout the country. The Ministry was exposed to a blast of anger from Maori who protested that their rangatahi were being removed from their whanau and communities and placed in institutions where they were cut off from their roots and where they developed anti-social attitudes. Maori were incensed that they were blamed for the behaviour of their rangatahi when the state had taken away their ability to guide and control them.

UN Convention on the Rights of the Child

UNCROC goes much further than ICCPR in establishing specific rights applicable to children who come into contact with the criminal justice system. The most important of these are:

· The arrest, detention and imprisonment of a child shall be a measure of last resort and for the shortest appropriate period of time: art 37(b);

· Children alleged or proved to have offended shall be treated in a manner consistent with the promotion of the child’s sense of dignity and worth and which reinforces the child’s respect for the rights of others: art 40.1;
· Children alleged or proved to have offended shall be treated in a manner which takes into account the child’s age and the desirability of promoting the child’s reintegration and the child’s assuming a constructive role in society: art 40.1;

· Government shall promote the establishment of laws, processes and institutions specifically applicable to children who are alleged or proved to have offended and these shall, wherever appropriate, include measures for dealing with children without resorting to judicial proceedings: art 40.3.

These rights conferred on children by UNCROC expand on the principle in NZBORA that children should be “dealt with in a manner that takes account of the child’s age” UNCROC establishes three fundamental principles which should be the cornerstone of any civilised youth justice system:

· Children should be treated respectfully and in a way that (a) takes account of their young age (b) promotes their sense of dignity and worth and their respect for human rights, and (c) is likely to promote their reintegration into society (this principle is reflected in s4(f)(ii) CYPFA;

· 2. Children should, wherever appropriate, be dealt with outside the criminal justice system (reflected in s5(b) and s208(a), (e) & (h) CYPFA;

· 3. Children should only be arrested, detained or imprisoned as a last resort and for the shortest appropriate period of time (reflected in s208(f) CYPFA).
UNCROC is not a static code of rights frozen in time nor is it a wish-list of impossible ideals. A considerable jurisprudence and guidance in interpretation of its Articles has grown up over the years: UNCROC rights have been a subject of ongoing consideration, discussion and clarification:

· Ratifying countries are required to report on progress towards full implementation with the Convention every five years. Other United Nations agencies also file reports for the Committee on the Rights of the Child and a report is filed on behalf on non-government organisations in the country concerned. This is no mean task. New Zealand’s 2000 report contained 190 pages and the NGO report co-ordinated by Action for Children and Youth Aotearoa had 234 pages. The Committee usually asks for additional information on specific topics and asks searching questions for clarification of issues raised by the government and NGO reports;

· In its reports, the Committee makes observations and recommendations highlighting concerns about various aspects of each ratifying countries laws, policies and practices which appear not to be consistent with UNCROC. While the Committee has no coercive power over governments it will reiterate concerns that have not been addressed, express “disappointment” and “great concern” that the problems they have identified have not been addressed. For a country like New Zealand that frequently boasts of its determination to be a “good international citizen” these mildly phrased but cogent rebukes from the UN Committee are likely to carry some weight;
· The Committee holds “days of discussion” on specific UNCROC rights to which all member countries of the United Nations are invited. A report of these discussions is circulated and is available on the UN website;
· The Committee issues General Comments on specific topics from time to time. A General Comment 10 Children’s Rights in Juvenile Justice was released in April 2007. These commentaries consider the Convention as a whole and point out linkages between the youth justice Articles and other more general Articles. The General Comment on youth justice stresses the importance of preventative measures and policies that “facilitate the successful socialisation and integration of all children particularly through the family, the community, peer groups, schools, vocational training and the world of work as well as through community organisations”;
· A detailed commentary on each Article in the Convention is provided by the UNICEF Implementation Handbook for UNCROC (now into a 3rd edition). The Handbook (more than 750 pages in length) draws together comments by the UN Committee on the reports submitted by ratifying countries and on the General Comments issued by the Committee and the reports on the days of discussion organised by the Committee.
UNCROC and the other United Nations Rules, Guidelines and Commentaries provide a wealth of information as to international best practice. I do not think it is overstating the case to say that UNCROC has revolutionised the way we in New Zealand think about children. Successive governments and government agencies have been slow to incorporate UNCROC rights and principles into laws, policies and practices. In many respects, the Courts have taken greater heed of the rights granted to children in UNCROC than have governments. In particular, the Family Court, the Youth Court and the High Court (in its appeal and judicial review) jurisdiction have been guided by UNCROC rights where there are no statutory provisions bearing on an issue, where the statutory provisions are ambiguous, or where the Courts are given a statutory discretion.

I believe there should be an official mechanism by which all existing laws, polices and practices should be surveyed to identify areas of not compatibility with UNCROC and all new 

laws, polices and practices should be assessed to ensure full consistency with UNCROC rights. It is disappointing that successive NZ governments have over the last 15 years passed or introduced legislation which is non-compliant or of doubtful compliance with UNCROC.

Other international human rights initiatives relevant to youth justice
There are other United Nations instruments that establish youth justice principles and standards. These include 
UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules)1985;

UN Rules for the Protection of Juveniles Deprived of their Liberty (1990). 
UN Guidelines for the Prevention of Juvenile Delinquency (1990)
These Rules and Guidelines are used by the Committee of the Rights of the Child to flesh out the youth justice provisions of UNCROC. They are a useful aid to interpretation but they are not well known to judges and youth advocates.
A very important recent development is New Zealand’s ratification of the Optional Protocol to the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. New Zealand’s obligation under the Optional Protocol were embodied in the Crimes of Torture Act 1989. A 2006 amendment sets up both national and international mechanisms for visits, inspections and reports on all places of detention in New Zealand. Justice Lowell Goddard, the Chair of the Independent Police Conduct Authority will be speaking about this tomorrow.  New Zealand has a shameful history in its treatment of children and young people detained in state institutions and these new mechanisms will place such institutions under national and international scrutiny. This is a heartening example of international standards having the potential to have a beneficial influence in the youth justice area.

Youth Justice areas where NZ law and practice is currently inconsistent with UNCROC

While CYPFA has many praiseworthy features there are some aspects of our youth justice laws that are inconsistent with COCA. This is a cause for concern.

A number of children (as defined by UNCROC) are dealt with in adult courts and do not receive the benefit of the special procedures and restorative justice approach which characterises the Youth Court, for example:

· UNCROC applies to all persons under the age of 18 years. The Children, Young Persons, and Their Families Act only applies to under 17s and does not apply to persons under 17 years who are or have been married or in a civil union. Thus all 17 year olds and all under-18s who are or have been married or in a civil unions are dealt with in adult criminal courts

· There are various other groups of under-18s who can be dealt with in adult criminal courts:

· all children over the age of 10 years who are charged with murder or manslaughter have their case tried and are sentenced in the High Court;
· some children aged 14 to 16 years who are charged with a purely indictable offence (a serious offence) or have elected to be tried by a jury are refused Youth Court jurisdiction and have their cases heard by and are sentenced by an adult court;

· Young persons aged 15 or 16 can be sent by the Youth Court to the District Court for sentence. 

The general and youth justice principles in CYPFA (which so closely parallel the rights given to under-18s in UNCROC) do not apply when a person under 18 years is being tried or sentenced in an adult court. 
There has been uncertainly on this point since the CYPF Act was passed in 1989 and there remains a division of judicial opinion on the issue but the less-child=friendly principles of the Sentencing Act 2002 are regularly applied by adult courts when they come to sentence under-17s.
The United Nations Committee on the Rights of the Child has the task of monitoring the performance of ratifying countries in their implementation of the rights conferred on children by UNCROC has been critical of the fact that many New Zealand laws are inconsistent with the UNCROC definition of “child”. The Committee has recommended that:
· New Zealand bring its youth justice laws into line with UNCROC by extending to 17 year olds who are alleged or proved to have offended the same protections as are afforded to under 17s. (This non-compliance with UNCROC would be met if the CYPF Amendment Bill (No 6) introduced late last year by the former Labour-led government was progressed by the new government. This seems unlikely)
·  the age of criminal responsibility for serious offences be increased. This appears to refer to the fact that under NZ law children from the age of 10 years can be charged with murder or manslaughter and 17 year old offenders are dealt with by adult courts. (There has been no move other than that referred to above to respond to the Committee’s recommendation in this regard);

Children are frequently detained in police cells because of a chronic lack of beds available in Child, Youth and Family residences
Police cells are places of short term containment for persons awaiting the hearing of their case. Adults are seldom held there for more that 36 hours. There are limited facilities for food preparation, showering, recreation, education and family visits. Children have at times been held in a police cell for a week or so and on rare occasions for several weeks. The practice has been criticised by three Children’s Commissioners and by several District Court and Youth Court Judges. It has also been the subject of a recommendation by the UN Committee on the Rights of the Child and by our own Human Rights Commission. The situation has been alleviated but not cured by the opening of new youth justice residences.
Under 18s sentenced to imprisonment continue to be mixed with adult prisoners
Both art 10.2(b) ICCPR and art 27(c) UNCROC make a clear statement that young offenders shall be kept separate from adults in places of detention. New youth units attached to adult prisons have been built but the Corrections Regulations and Department of Corrections policy allows under-18s to be mixed with 19 and 20 year olds. There are other places of detention in New Zealand where children and adults are routinely mixed and NZ still has not withdrawn its reservation to UNCROC (entered on the basis that it would take time to provide separate youth facilities in prisons). The death of Liam Ashley at the hands of an adult prisoner while they were being transported together from Court to prison in a transport van is a chilling reminder of the risks to children of being mixed with adult criminals.
New Zealand slow to give effect to children’s UNCROC rights
Having ratified UNCROC successive governments have been slow to meet the obligations which New Zealand undertook. None of the three reservations entered in 1993 has been withdrawn 15 years on, despite concern expressed by the UN Committee about the broad nature of the reservations and assurances given by government that it intended to withdraw them. The New Zealand government has never undertaken the fundamental task of reviewing laws, policies and practices in order to identify any areas of non-compliance with UNCROC. My review on NZ’s progress in meeting the UN Committee recommendations published by Action for Children and Youth Aotearoa in 2007 concluded that only one of 21  recommendations had been fully addressed, some work had been done on 14 of them but the change recommended had not occurred, and there had been no progress at all on six recommendations: Kid’s Missing Out - New Zealand’s Slow Progress on UNCROC (2007).
New youth justice initiatives introduced by the National-led government
The National-led government strongly promoted a “get tough on crime” policy in its electioneering and it has moved swiftly to introduce legislation to honour its commitment. A number of its “kaw and order” policies relate to youth justice. 
· the Criminal Investigations (Bodily Samples) Amendment Bill greatly extends the powers of the police to take DNA samples from 14 to17 year olds and takes away important protections given to children in the current Act. This is hard to reconcile with their rights in UNCROC ;

· the Children, Young Persons and their Families (Youth Court Jurisdiction and Orders) Bill will have the effect that 12 and 13 year olds who have committed serious offences can be brought before the Youth Court, This is in direct defiance of a recommendation of the Committee on the Rights of the Child that NZ raise the age of criminal responsibility;
· the CYPF (Youth Court Orders and Jurisdiction) Bill will double the length of supervision with residence orders by which young persons are held in detention in a Child, Youth and Family residence;
· CYPF (Youth Court Orders and Jurisdiction) Bill will introduce a new sentence available to the Youth Court to require a young offender to attend a programme which will have a three months boot camp component as well as mentoring and supervision components.

Boot camps

The boot camp element of the programme is plainly incompatible with UNCROC. Through my work in child and youth advocacy in England, Australia and New Zealand I have had the opportunity to observe boot camp programmes in all three countries. In every case, the programmes were later abandoned on the grounds that they were degrading both to the staff who ran the programmes and to the young people involved. In each case, it was readily apparent that the boot camps did not discourage offending but that detainees had a higher rate of recidivism than other sentences.
My first experience was a boot camp regime at Send detention centre in the North of England in the 1980s. This was closed down after staff members were prosecuted for physical abuse of the detainees. Then in Western Australia in the early 1990s a Work Camp on boot camp lines was established in Laverton, a remote inland small town. Staff members were flown in by charter plane from Perth on a fortnightly roster. Visits by family members were not possible because of the remoteness of the location and there was a lack of suitably qualified people to provide for the educational and vocational training needs of the detainees. The Camp was the subject of a critical report from a South Australian judge in July 1996 and was shortly afterwards closed. Closer to home, the sentence of Corrective Training (formerly Detention Centre) was a boot camp type sentence imposed on young male offenders. It espoused a para-military regime involving hard work, drill and strict discipline. The Ministerial Committee of Inquiry into the Prisons System in its 1989 review Te Ara Hou: the New Way noted that:

· The harsh regime was carried to extremes and in some cases led to over-zealousness and intimidation by staff  with at least one staff member facing criminal charges for his treatment of detainees;

· On release, trainees were much fitter than on entry but had no greater respect for authority;

· Many of the routines were meaningless and belittling, some to the extent of being degrading. They had adverse effects on both staff and inmates. The Committee expressed concern that trainees were not allowed to talk to each other during mealtimes;

· 91% of male trainees had been reconvicted within two years of completing their training and 58% had been sentenced to a custodial sentence within that period. 

The Inquiry recommended that Corrective Training be replaced by a balanced regime of physical activity, education programmes, and life skills courses. Corrective Training was finally abolished by Sentencing Act 2002.

Various non-government organisations in New Zealand have been contracted to provide programmes for young people and a few have adopted a “boot camp’ or “tough love” approach.  I am aware that Legionnaire’s Academy and at least two other such organisations lost their accreditation as a result of complaints of physical abuse and bastardisation of young people by staff members.

Boot camps operate on a “short, sharp shock” philosophy based on the belief that young offenders are most likely to be deterred from further offending if the conditions of their detention are harsh and depersonalising. This approach overlooks:

· The huge amount of evidence that separating young people from their families and communities and mixing them with more experienced young criminals is likely to promote rather than discourage a criminal lifestyle on release;

· Staff who enforce boot camp regimes feel uncomfortable and dissatisfied because much of their interaction with trainees is punitive and depersonalised;

· The “short, sharp shock” philosophy and the reliance on military drill and other  routines that are meaningless and belittling is likely to enhance anti-authority attitudes in the trainees and lead to stand-off between staff and inmates. Incidents of staff assaults of trainees are common in such regimes.

· There are usually few educational programmes or opportunities for meaningful work associated with boot camp regimes.

The boot camp approach to juvenile justice is patently inconsistent with international human rights standards of juvenile justice. There has been no suggestion by any political party that boot camps should be set up for adult offenders. Instead of children and young people being treated in a manner that takes account of their age, inexperience and immaturity they are to be exposed to harsh and dehumanising punishments which would not be considered acceptable for adult offenders. It is useful to remind ourselves that judicial whipping of juvenile offenders continued for years after such punishments were banned for adult offenders and corrective training sentences continued to be available for young offenders until five years ago – long after “hard labour” had been abolished as an adult punishment.

Conclusion
The Children, Young Persons, and Their Families Act 1989 is a landmark in New Zealand’s treatment of young offenders. We should resist moves to set the clock back. The proposed new legislation still has to be considered by Select Committees and so there are opportunities to try to persuade the government to make changes. New Zealand has to front up again before the UN Committee on the Rights of the Child in 2010 and it will have to explain to the Committee why it has continued to default on its obligations under the Convention and is putting forward new legislation which is incompatible with UNCROC..
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