Reflections

Mel Smith

I congratulate the Institute of Policy Studies on this initiative.  There can be no doubt that this is a time when we must have more informed debate about the issues of crime, punishment and criminal justice in general. 

My presentation will be somewhat discursive as I wander across the criminal justice system at large.  That is probably a product of my age and that fact that I have been in, around, and on the fringes of the system for more years than I really care to remember.  During that time I have seen so many criminal justice law changes, programmes to reduce offending and re-offending, research, the management of the Criminal Justice system and component parts of it, policing and law enforcement, and a host of other schemes and brainwaves, that I have become somewhat cynical about our ability as a society to identify what works, spend money on it and above all to persevere with it. 
To demonstrate my sometime frustration I mention a contribution I made to a publication edited by George Bryant titled “New Zealand 2001”.  I contributed a chapter on crime and punishment.  As a matter of interest, among other contributors was one Don Brash writing on the economy 2001.  This book was published in 1981. = yes 1981 – now some 28 years later I can tell you that Don Brash was no nearer his projection about the economy in 2001 that I was in respect of crime and punishment.  2009 is no better

Interestingly enough my hopes, dreams or whatever for crime and punishment as I expressed them in 1981 are not all that far away philosophically from the ideas no being presented by “Re-thinking Crime and Punishment” and argued and argued by Kim Workman.   Obviously, as the saying goes, “Good things take time”. 

Yesterday we heard from the Children’s Commissioner, Cindy Kiro and from Judge Andrew Becroft outlining their views of the issues and some solutions.  In my view all good analytical stuff that should be recognised, acted on and then, above all, sustained:  early intervention and on-going education being but two of their proposals.  What I am really saying is that such positive proven changes have been accepted and put in place they should not be discarded at the whim of management changes or political expediency.  

Earlier this week I chaired a review panel to hear and make decisions on complaints involving child youth and family.
 We dealt with a complaint where an impasses had been reached between a somewhat difficult complainant and the local CYF office who were also digging their toes in
The impasse was really because both parties were simply talking past each other.  There was nothing ideological in their views, I was well satisfied that everybody involved had the very best interests of the child at the centre of the issues at heart, They simply could not see past their own somewhat entrenched views.  Once they realised that, the proposed solution became clear to them and it did not really need me to get them to initiate what needed to be done.  
On the other hand, my experience over the years is that many (not all I must say but many) criminal justice “reforms” have an ideological political basis that drives changes.  I give two examples. 

In my view the current issues surrounding probation and parole would be less likely to have happened if there had not been management decisions in the not too far distant past the “old system and the occupants of it” needed to be weeded out.  The hard-nosed and very experienced probation and parole officers were lost to the system, largely by management fiat.  Not only did New Zealand lose their experiences and, dare I say it, their dedication, we also lost a huge amount of institutional knowledge and if any system needs institutional knowledge it is the criminal justice system.  These people, men and women, understood the real roles and functions of probation and parole management and supervision   They understood and managed strict supervisions, integration needs, the public interest and public safety and, I might say, victim interests 

These people knew and ensured as best as humanely and professionally possible that strict and humane management of community sentences, including parole, was absolutely essential if the integrity of community sentences and parole was to be maintained and both judicial and public confidence in those systems realised.  

Over the recent past the judiciary appeared to have lost confidence that community based sentences would be strictly and rigorously managed,  As a consequence there was a significant drop-off in the application of the range of community-based sentences that were available.

On the ideological side, the abandonment of the contract to run the Auckland central remand prison saw the loss of a model that was working very well administratively and financially and providing programmes and opportunities for prisoners held on remand, very of the for lengthy period.  Those who visited that prison and saw at first hand what could be done often came away very impressed.  I am delighted that the current government is going to look at this option again.
I read from a section of the maiden speech of Rajen Prasad given to the given to the new Parliament and reported in Hansard on 9 December 2008:
“Much has been said in the past few months about our troubling incidents of violence.  Many promises have been made about how this will be fixed in quick time. While acknowledging the depth of concern about this and the need to address the problem, I want to caution about developing solutions that do nothing about the complex reasons behind violence. The record of Draconian measures that receive public support as the only response is not impressive in changing national performance. Well thought out measures, on the other hand, should be developed, implemented, evaluated and reviewed, as the considered response. The unintended consequence of producing a fractured society, even when trying to address a problem, must always be factored in. There are no silver bullets to resolving this problem, but it requires careful thought and planning”.

So where are we now?   Are the right thins happening or are we regressing to ensure yet more disasters and more failures> 

I was really saddened when I picked up my Dominion Post of 6 February.  Here it is.  
  Can you briefly describe this???  What does that awful front page tell us?  What it says in stark language is that we have a problem.  Surely we have as a society with the wit and experience and knowledge to find some solutions and to implement and mange those solutions.  Quite frankly, batting around political ideology, responding to dogma, and  ad hoc responses will not do that.  We are only likely, as I say to regress.

Many of you will know and some may not, that late in 2007 I presented a paper to the then Prime Minister following an investigation into the criminal justice sector.  I was then an ombudsman and was responding to a reference to me from the Prime Minister under particular provisions in the Ombudsmen’s Act.  

As a matter of interest this was only the second occasion since the Ombudsmen Act came into force in 1982 that a Prime Minister has issued such a request.

In that report I said that the criminal justice system is complex and difficult.  Unfortunately the rhetoric that we hear and read in the media almost daily tends to convey an impression that there is some simple answer to crime and criminal justice.  That is far from the reality. There is no simple answer.  There is no silver bullet.  

Although my report deals with the spectrum of criminal justice, I gave some emphasis to issues of youth justice and crime prevention.  I told the Prime Minister that I saw these two aspects as ones that, appropriately developed and resourced, could provide significant opportunities to deal constructively and productively with the complex issues of crime and criminal justice in the fairly immediate future. 

I expressed my concern about how the issues of crime and criminal justice have become highly politicised and often the subject of uninformed and superficial public and media comment. There has been, and continues to be, a lack of constructive and clear headed public debate about the issues.  As a consequence there is an absence of rational decision making based on any critical examination of the issues.  This tends to act as an impediment to constructive change.  This situation exists at the policy development, political and legislative stages, and also importantly at the various operational levels.

At the operational level the criminal justice sector operates in a climate of independence and involves the exercise of statutory authority.  Judicial independence, registrarial independence, constabulary independence and decisions taken under delegated authority, all of which have a significant impact on the operations of the criminal justice system, are exercised by various people within those spheres in many different ways.  Such independence is an important factor in the proper and fair operation of the system.  Nevertheless the somewhat haphazard nature of some of the decision making produces unfairness and perverse consequences.

The costs of crime and criminal justice are huge.  It is estimated that the economic and social cost to both the public and the government in 2003/4 was around $9.1 billion.  No doubt that figure will have increased significantly since then.  The forecast budget for the core criminal justice agencies for the year 2007/8 is approximately $2.7 billion.  These are significant costs that demand a comprehensive and high level examination of all of the issues and the development of approaches that produce a better system, and reduce the huge economical and social cost.

Public confidence can be rebuilt by making sure that the system is effective and efficient and serves all communities fairly, is fair and is seen to be fair in respect of individuals, victims and offenders and other who become involved, contributes to a society in a way that allows people to feel safe, and does not absorb an undue amount of public funds.  This can be achieved by ensuring that each agency understands its role within the sector and how they must contribute to the governments and societies overall goals for the sector.  Further it is essential that the agencies work together to protect the innocent and provide a high standard of service for victims and witnesses.  At the same time it is necessary to respect the rights of accused people and offenders.  A criminal justice system which meets these standards as it reduces crime, deters criminal behaviour, apprehends and sentences offenders fairly and effectively, and in which the public has confidence, must be put in place.

It is my considered view that it is time for the entire sector to be reviewed. It is now appropriate I believe, for a Commission of Inquiry to examine the criminal justice sector in its entirety. It would investigate the on-going applicability of its philosophy, and the relevance of its current practices.  Any such Commission would have the prime task of developing recommendations which, when put in practice, will aim to restore public and political confidence in the criminal justice system and permit a rational and informed debate and consideration of this complex and expensive process. 

Criminal behaviour is essentially a social issue to which a social response is appropriate.  Too often the almost inevitable response is to resort to legislation without any real coherence or researched knowledge of consequences.  Legislation is an easy but often unsatisfactory option.  Very often it results it has unintended consequences that can have a negative impact economically and socially.

I conclude by adopting the words of Lord Falconer, then Secretary for State for Justice who said in 2007:

“An effective penal policy is one in which the public has confidence, where communities can see that justice is being done.  But it is much more than that.  They must see the system deliver real reductions in re-offending and improvements in the way we protect them from dangerous offenders.  The public needs confidence that they are being kept safe from harm, while offenders are not only being punished but are being effectively rehabilitated, and their offending behaviour addressed.”
�Missing words?)


�Can you briefly    describe it for those who read this.
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