Lest we forget: Recognising and validating victims' needs

Jan Jordan

Introduction

In discussions and debates around criminal offending, the victims of crime can often feel forgotten. Being a victim of crime, however, is not a rare or unusual experience.  Recent New Zealand survey results indicate that there were 2,753,000 household and personal offences committed in 2005 against those aged 15 and over.   This translates to four in ten people having experienced some form of victimisation in 2005 (Mayhew and Reilly, 2007).
The Victims’ Rights Act 2002, which replaced the Victims of offences Act 1987, defines a 'victim of crime' as anyone who, as a result of crime, has:

· suffered physical injury 

· suffered emotional harm 

· lost property (or had property damaged) 

· suffered the death of a family/wha-nau member or that person can no longer take 
care of themselves 

· a child who has died or suffered harm or loss to their property

This describes an objective state that conveys little of the experiential impact of what victimisation means.  Nor does it reflect the diversity that characterises victims' experiences and the fact that they seldom constitute an homogeneous and united group. 

In this paper I want to explore 3 key questions: 

1) What does it mean to be victimised?

2) Where do victims fit in criminal justice system processes?

3) What do victims want?

In doing so I will draw on my own research findings from a study conducted with 14 women all victimised by the same serial rapist, all of whom were participants in the same trial leading to his conviction.

1) What does it mean to be victimised?

The very statement - 'to be victimised' – suggests passivity; this person has had something done to them.  It implies there is little scope for more actively defending, resisting or surviving victimisation.  Being victimised also confers an identity status - crime victims are created by the act of victimisation, by someone else's actions.  The acts and agency of the offender are designed to remove autonomy and agency from the victim, and the impacts are evident in the range of harms experienced.  This is particularly evident in relation to crimes of violence. A leading US rape researcher commented:

Experiencing violence transforms people into victims and changes their lives forever.  Once victimized one can never again feel quite as invulnerable. (Koss, 1990, 374 )

This statement reflects well the significant harms and impacts that can result from even one act of violence and the potential for this to be a life-changing event.  It could, however, also be read as implying that the victim's life must irrevocably change for the worst (even though I doubt this is what the author intended). It suggests that once a person is victimised, their identity becomes that of the victim; they enter a state of victimhood and there they remain.  Such an emphasis may at times serve useful purposes in promoting understanding of the wide-ranging impacts of victimisation and in supporting claims for support and redress.  The flip-side, however, is that the price paid may be a loss of autonomy and agency that extends far beyond the initial victimisation experience.  Victims are viewed as 'done to' objects, not agents exercising autonomy.  

This can unwittingly create the conditions that enable the revictimisation or secondary victimisation of victims to occur.  Much has been written about the ways in which early experiences of victimisation can become the precursors to later repeat victimisation (Filipas & Ullman, 2006; Messman-Moore & Long, 2003; Neumann, Houskamp, Pollock, & Briere, 1996).  Also acknowledged are the ways in which agencies and institutions can, even unintentionally, act in ways that reinforce victim passivity and negate their autonomy (Freckelton, 1998; Koss, 2000; Lees, 1997; Orth, 2002; Taslitz, 1999).  To victims, the police and the courts can seem all-powerful and controlling, while their procedures can be experienced as shaming (for example, when intimate details need to be obtained), and hostile (for example, when undergoing cross-examination by defence counsel).  It is not surprising that in describing the impact of court processes on rape victims, an Australian researcher who followed 150 rape cases through the courts concluded: 

 
This is state-sanctioned victimisation. (van de Zandt, 1998, 125).

The objectification of crime victims is one way in which they can be revictimised by agents of the justice system, A graphic example of this can be seen in the way in which procedures, ostensibly designed with victims' rights in mind, can be undertaken in victimising ways.   In this case a policy requirement specified that crime victims' property must be returned to them once it was no longer required for evidential purposes.  A woman I interviewed had the pair of jeans she had been wearing the night she was raped returned to her - procedurally this was correct, but in practice an officer arrived unexpectedly on her doorstep clutching them, minus a big hole cut out of the crutch area (Jordan, 2008).  Procedure may have been adhered to but without evidence of any empathic connection with the victim/survivor.
As a person who is 'done to,' the passivity of the victim is typically juxtaposed against the agency of the criminal offender, with these two positions being portrayed as the virtual antithesis of each other.  While Nils Christie (1986) long ago spoke of the interdependency between 'ideal victims' and 'ideal offenders', he recognised also that in reality the distinctions are not always so tidy and easily observed.  Not only can victims become offenders, and vice versa, but in some situations determining who should be viewed as the victim or offender can be problematic.  When a burglar is shot leaving a crime scene, for instance, he/she occupies both positions concurrently.

The polarising of the two positions often reflects moral assumptions regarding the innocence and worth of the victim contrasted with the guilt and depravity of the offender, posing conundrums in situations where the victim seems less than worthy.  This has been evident historically, for example, in the ambivalence given to policing and prosecuting crimes perpetrated against sex workers (Sullivan, 2007).

Defining and understanding victimisation is therefore a complex process, and also one to be reflected on to ensure that in our urge to acknowledge how devastating victimisation can be, we avoid confirming the victim in an identity characterised by powerlessness and lack of agency (Brison, 2002).  This brings us to the second question: What does this mean when we consider the place of victims in the criminal justice system?

2) Where do victims fit in criminal justice system processes?

Historically, the stigma attached to the victims of many crimes has meant they have existed as a masked and hidden population.  Their visibility has also not been considered important in an adversarial criminal justice system where their role is essentially that of a witness, called upon like other witnesses to give evidence and be cross-examined.  

The system is based around ensuring that the person accused has a fair trial, and even more so is based on the premise that it is ten times better to let a guilty person go free than risk erroneously convicting the innocent.  This has translated in practice into details of defendants' previous convictions being suppressed, and defendants being able to call witnesses to attest to the quality of their character in ways not available to victims.  Many victims struggle to accept that the defendant is the focus of the case, with the author of one major study conducted with the victims of sexual and domestic violence concluding:

For those who sought redress in the criminal justice system, the single greatest shock was the discovery of just how little they mattered. (Herman, 2005, 581)

While extensive research has been undertaken on criminal offenders for over a hundred years, considerably less attention has been given to the victims.  This is, to a large extent, understandable, given that a person is rendered a victim by an offender’s actions.  However, it means that our understanding and awareness of what victimisation means and how it affects victims is in its relative infancy.  Furthermore, it is only in the last 20 years or so that significant legislative steps have been taken to recognise crime victims.

Developments in New Zealand reflect the international trend towards countries adopting charters and legislation aimed at protecting victims' rights and meeting their needs as victims of crime. The Victims Rights Act 2002 mandates the provision of information and support to victims of crime, and these have been reiterated in the Victims Charter 2008.  Any person who has a crime committed against themselves or their family/wha-nau is assured of the standard of service they can expect to receive from government departments: 

You can expect to:

· be treated with respect for your dignity and privacy, and with courtesy and 
compassion 

· get information about services and programmes that may help to address your 
needs, 
and any actions a court can take to help you 

· get information about the investigation of the offence and any action being taken 
against the accused person 

· be given the opportunity to make a written statement about the impact the crime has 
had on you. This is called a Victim Impact Statement.. 

The principles aspired to seek to involve victims more fully in recognition of their needs and requirements.  However, much of the recent attention given to victims of crime has spoken of them in ways suggesting they are viewed as a conglomerate group, like a huge flock of black and white penguins lacking differentiation – to most human observers anyway.  This has translated often into assumptions that all victims will react to crime in a similar way, be impacted on similarly, and have similar needs and expectations.  

One way this has been evident is in expectations that victims of traumatic events will display clear signs of trauma – for instance, that they will look visibly upset, will act passively, and so forth. Rather than promoting greater victim empathy, this has at times resulted in victims being assessed through a lens that searches for common-sense accepted indicators – in the case of rape, for instance, asking if the victim looks like she's been raped, which typically translates into looking visibly upset, curled up, cowering, and frightened.  This can work against victims whose ways of surviving do not fit these norms;  for instance, those who have learned to respond differently when they are afraid, whether it be by shutting down and becoming very self-contained, or exploding in anger, or even using what seems like inappropriate humour to help them survive.

A second way this has been evident has been in assumptions being made regarding what victims will want or need to help them manage difficult processes.  While interviewing the women attacked by serial rapist Malcolm Rewa, I was repeatedly struck by the diversity in these women's responses.  These were all adult women attacked by the same man, in mostly similar ways, and they had all participated in the same trial to convict him, yet the individual differences were significant.  I will draw on these women's narratives briefly to illustrate this diversity, focusing on how they experienced aspects of courtroom processes.

Testifying in court can be an ordeal for anyone, and even more so when one is the victim in a rape case where intimate personal details have to be disclosed in court.  In describing how victims struggle to survive the court processes, Judith Herman concluded:

Indeed, if one set out intentionally to design a system for provoking symptoms of traumatic stress, it might look very much like a court of law. (Herman, 2005, 574)

One measure designed to support victims through these processes involves allowing a support person to be present when the victim takes the stand. In the case of the women attacked by Rewa, what emerged as critical was for each woman to be able to choose who that person might be – some wanted their partner, others a family member, or friend, while still others opted for the policewoman who had supported them during the lead-up to the trial.  The decision was made harder at times for some women when they realised that partners and family members assumed they would provide such support, while these women felt they wanted someone less emotionally involved and more able to manage hearing intimate details of the assault.  There was no one perfect person for all.

Once on the stand, how did these women cope?  One reasonable assumption made had been that the women would find it easier to be in court if they did not have to contend with seeing Rewa, so they were offered screens to shield them from his gaze. Despite their fears, none of the women wanted screens in place. Their reasons, and how they coped, varied.  Some wanted to see Rewa, to know what their attacker looked like.  Connie noted:

I didn’t see the man until the day I went to court.  I didn’t have any idea of what he looked like.  I nearly shat myself when I saw him.  I thought, ‘You ugly bastard!’  (Connie, in Jordan, 2008, 96)

Others felt scared that now he would be a real person, with Jennifer observing:

I had this sick feeling at the bottom of my stomach, that if I actually saw him and knew what he looked like, he would bcome more real.  (Jennifer, in Jordan, 2008, 97)
For others it was more important that Rewa would now see them standing strong, not in the disempowered position he had last seen them.  

I wanted him to see me, I wanted him to know that I was there….Although I must say when I was in the courtroom, Rewa turned around and I honestly just about shat myself! …. I just felt such intense fear go through me - it was horrible, absolutely horrible. (Karen, in Jordan, 2008, 95)

Many were angered that he seldom looked up, with Suzanne commenting:

When I went in and gave my evidence, as he did with everyone, he kept his head down.  I wanted to look him in the face.  I kept looking at him virtually the whole time.  Once he looked up and I glared at him and looked him in the face as if to say, ‘I’m not scared of you mate!’  (Suzanne, in Jordan, 2008, 99)

How the women coped with testifying overall varied also. Several managed by screening out everyone else present apart from the person asking them questions.  Frances, for instance, commented:

I think I almost forgot that there were other people there. I remember at one stage answering a question and the judge saying something, and I got quite a fright.  I thought, ‘Oh, you’re there too, that’s right!’  (Frances, in Jordan, 2008, 93)

In contrast, another said she managed by focusing on only the judge:

the only person I was really aware of was the judge… I guess I told myself I had to focus. Block out and get in there and get out in one piece.   (Connie, in Jordan, 2008, 93)

Some devised individual and quite creative ways of managing Rewa's presence, and were fortunate that the size of this case enabled a degree of flexibility that may not always be so apparent.  For example, changes to where the defendant was positioned and how he was constrained, the ability to meet with the prosecutors well in advance of the trial.  One woman asked for permission to sprinkle the ‘glitter of courage’ around before she took the stand, and was granted it.  As she expressed it:

There was a lot of spiritual stuff that I got into that gave me strength and whatever. With this friend of mine the box where I was going to be, we glit up, with the glitter of courage.   We also put it into his [Rewa's] box. We went over there and so we showed it my strength - this was my room, this was my space. So a lot of that was very much, ‘I am the Goddess of Justice’, very much setting it up for myself…. It’s great to know that he [Rewa] probably wouldn’t know what the hell all this glitter was on the floor or around his box!   (Helen, in Jordan, 2008, 95)
These women may have all been victimised similarly in terms of the objective actions done to them, but their needs, responses, and ways of surviving were diverse and reflected their individuality.  There was no one place that they saw themselves fitting in the system.  So what can we conclude regarding what victims want?

3) What do victims want?

It is no real mystery what victims want - from the interviews I've conducted and the wider range of studies read, in general terms victims want what the system has promised they can expect: to be treated with dignity, respect, privacy and compassion.  (For a fuller discussion of what victims want, see Strang, 2002, p8-23). For victims of rape in particular, knowing they have been believed and receiving validation is important to counter the victim-blaming stereotypes still so rampant in society (Gregory and Lees, 1999; Jordan, 2004; Kelly, 2002).  To not be subjected to additional, secondary victimisation is vital, reinforcing the significance of positive and affirming interactions with justice and support agency personnel in the wake of crime.  

One of the most important answers to the question, what do victims want, is that they want to be asked what they want.   Having others making assumptions and second-guessing on their behalf can further undermine their own sense of themselves and their worth as they struggle to regain autonomy over their lives.  Embracing survival and a sense of their own agency necessitates a shift from the victim-position, both within themselves and in terms of how others perceive and respond to them.  Thus in assessing the merits of various justice options and practices, the greatest need is for victims themselves not to be treated as passive persons to be done unto by others, no matter how well-intentioned they might be; but to be treated as having needs, views and individual wishes that must always be respectfully obtained and met wherever possible.   

Concluding remarks

This forum has been organised around the theme of addressing the underlying causes of offending.  This paper began by acknowledging that offenders do not exist without those whom they offend against – the victims of crime.  Considering what it means to be victimised is vital to understanding and informing the ways we respond to criminal offending.  Moreover, victimisation that is not responded to contributes to further offending – there is a significant body of literature that shows, for example, how those children abused in contexts where there is no validation or intervention are at elevated risk of becoming victimised multiple times and/or becoming criminal offenders themselves (Filipas & Ullman, Greenwald, 2002; Noll, 2005).  Neither of these is a direct, causal relationship, so should not be over-stated, but the risk needs to be recognised.  Similarly, victimisation that is inappropriately or unprofessionally responded to can also contribute to further offending through revictimising the victim and enhancing their vulnerability to further victimisation, while leaving offenders undetected.   

The good news is that increasing attention is being paid to policies, laws and charters recognising victims' rights, and that high standards of professional service delivery are being promoted within both government and NGO sectors.  Where difficulties can arise is in expecting such policies to change the institutional cultures, attitudes and structures that can buttress many of these organisations, and that have so often enabled them to be adept at resisting/avoiding substantive change.  The rhetoric surrounding victims' rights remains easier to write on paper than the realities are able to be consistently and effectively implemented in practice.  To paraphrase poet G K Chesterton, 

[W]e are [the victims]; and we have not spoken yet. 

Smile at us, pay us, pass us. But do not quite forget. 

(from G. K. Chesterton, The Secret People)

* * *
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