Reflections on proposed legislation that will affect young offenders

Judge Carolyn Henwood,  Chair Henwood Trust 

As Chair of the Henwood Trust that aims to develop effective programmes for serious young offenders, I wish to comment on the proposed legislative responses to young offenders in the  two Bills currently before select committees:  the Children, Young Persons and Their Families Amendment Bill 2009 and the Sentencing and Parole Amendment Bill 2009.  There are three main sets of proposals involved in these pieces of legislation that will affect children and young people.  One is the increased use of residential programmes by increasing the residential sentence length possible at present for young people and also by creating a new sentence involving a three month residential camp with various follow up provisions for extended supervision.  The other is the lowering the age of eligibility for the Youth Court to 12 years for selected offenders.

Increased use of sentencing for young people:  I am very concerned about the proposals that have the potential to increase the length of residential sentences that up to this time have not been shown to be of worth.

New Zealand like the rest of the world needs to understand the underlying causes of offending if it is to put in place strategies which will lower the risk offending and will avoid actually escalating the offending rates.

When I was first a Judge none of the young people before the Court today were even born so it is important to remember that the young offender is made by the families and the community.

 Some of the answers lie with the community and families and some with government.  A government’s response needs to based on research and common sense. We don’t have much research in New Zealand but we can build on that in other countries and I like to think we have an abundance of common sense. 

The increased use of sentences and longer sentences:  facts please
First please let us understand the precise nature of the problem detail before we pass legislation to try address the solutions. What is going on exactly and who is involved and where do they live? Do they offend alone or in a group?

At present there seems to be an absence of information on the actual programmes that will be available to the court if the new proposals are put into place.  However talk of a military style solution is concerning because, as the papers in this book demonstrate, there is little or no evidence to support the effectiveness of these.  

There is also little information about its purpose. Is it intended that these be a substitute for prison?  Which types of offenders is it meant for?  It has been suggested that it is for the ‘worst’ offenders but does this mean those who commit the worst crimes or have the worst offending record?  I note that at present the worst offenders are currently transferred to the District Court and sentences as adults!  Has this fact been overlooked or are we really talking about lesser offenders?  

Second, . what legislation do we have now to help? Is it being effectively implemented. I think not.

The Family Group Conference (FGC) is the best tool we have for young offenders. It provides an individual response of accountability for each offender, victim and their families. Good plans can include curfews, non association clauses, life style changes, reparation. counselling, loss of driving licence, changed schooling, apologies, and work for the victim or the community. The plan can be monitored by the Judge. A good FGC involves the families and should be strengthened and properly resourced.

Most sentences on the other hand tend in my view to be less effective and result in a Government managed programme, often poorly implemented and monitored, provide no feedback to the victim, and usually congregates young offenders together.

It is well known that criminal associates are one of the greatest risk factors for further offending.  So why put offenders together to be bullied or become friends and exchange emails and gang signs? 

One sentence which is presently available is Supervision with Activity but it is rarely used despite funding being set aside for it. This illustrates how hard it is for a government department to be creative, and devise and monitor community based sentences.  Developing this option could be an effective solution for many young people who need to be removed for a time at least from their current environment.

Third, there is no research in New Zealand that I know of which evaluates any of the sentences that are implemented by Child Youth and Family. An example is ‘Supervision with Residence’. This has evolved into some kind of youth jail. It provides a punishment but does it assist with helping a young person to develop in socially acceptable ways, as required by the legislation?  Many doubt that it has any benefit and the placing young criminals together can only be a negative factor.

Responding to 12 year olds in Youth Court.

The proposed change in legislation that allows children as young as 12 years to be sent to the court will change forever the way we deal with primary school children and Intermediate pupils.  I am very opposed to this proposed change  It is a very worrying proposal and may actually have the opposite effect by increasing the risk of offending for this group and net widen to bring many more very young people into the criminal cycle of court and sentencing.  Many may find themselves in the police cells or the cells of the adult court, with hardened gang members where recruiting takes place. This is because the youth court does not sit very frequently and District Court Judges step into the gap on a daily basis to deal with arrested youth.

We do not have enough information to know what exactly the problem with 12 and 13 years olds is. But we do know that child offending is a social problem and needs a social response.   Many of these children are in the Care of the State already and significant numbers are in foster care. We know that many of these children are offenders.  I suggest that it is the State’s responsibility to develop more effective solutions and some of these have been suggested in the papers presented in this section of the book.

Currently we deal with those children who offend in a serious manner  in the Family Court and there is no good evidence to my knowledge that the current options have not the potential to be effective. The Family Court has the tools to deal with these issues. The Youth Court is not going to provide the answers for this small group. They are too young to be completely responsible for their behaviour and will we lock them up with older offenders in a CYFS home or residence? Please do not think this will be helpful or be in the public interest. If there is a problem let us understand it and find an effective solution.

A plea please:  these children are only 12 years old! The police cells won’t do! 

New Zealand please do not lose sight of our proud record in Youth Justice process! Please do not lose sight of common sense!

