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This paper provides a snapshot of the contextual elements that make rights violations more likely in the prison environment. 

1. The Cultural Language of Punishment

The cultural language of punishment is vital to an understanding of imprisonment.  Here, NZ has shown glimmers of a liberal approach (seen, for example, in how NZ engages in restorative practices with certain offenders) however the overwhelming response to the problem of ‘crime’ has been one of penal populism.  John Pratt (2006, 2007) has charted the rise of the current punitive approach to offenders and punishment in NZ - that overemphasizes and distorts crime and punishment in media reporting; that makes political capital out of law and order; that excludes and ‘monsters’ offenders; and, that hardens responses to offenders so much so that the demanded response is usually one of imprisonment.  

Against this backdrop, the rise of the prison in New Zealand has been quite dramatic.  This has been assisted by the growth of criminal justice workers, such as higher Police numbers that has linked to higher resolution rates for crime.  And, recent legislation has also made custody all the more probable.  For example, the Bail Act 2000 dramatically increased the numbers of people serving time on remand (Ombudsmen’s Office, 2007) while the Sentencing Act 2002 altered minimum non-parole periods in relation to a number of offences and abolished the former presumption against imprisonment for property offences (Morrison et al, 2008; Tolmie, 2007).  Overall, average sentence lengths have increased and there has been a ‘tightening of parole release decisions’ (Department of Corrections, 2008:11). 

So, despite the fact that four new prisons, with 2,400 beds, have opened in the last five years, the Department of Corrections (2008) forecast that they will still need 2,200 beds over the next eight years
 (and that is dependent on the government not restricting bail or parole conditions).  

2. The Overuse of Imprisonment

One of the greatest threats to human rights standards within the prisons is, therefore, overcrowding
.  Overcrowding – and its related issues of increased lock-down periods, staff shortages, limited spending per prisoner
 and stretched facilities – means that opportunities to fulfil a whole range of rights entitlements are undermined (see Human Rights Commission, 2004; National Health Committee, 2008; Office of the Auditor-General, 2008; Ombudsmen’s Office, 2005, 2007).  For example: 
· The right to employment and the right to education have been downgraded (while prisons have begun to turn this around over recent years, there is much work still to be done in both these areas).

· The right to health is relegated as growing numbers of prisoners requiring professional forensic care are made to wait in prisons (with custody-focused rather than therapy-focused staff) until they can access the services they need. Many prisoners still cannot access drug/alcohol programmes or general health care in a timely manner (if, sometimes, at all). 
· The right to leisure, a vital component of relieving stress and maintaining good health and order in the prisons, is often undermined.

· The right to family/whānau is challenged for all sorts of reasons – prisoners find that they do not have access to telephones because there are too many others fighting for the line; family days become more difficult to organise because staff are too busy with other tasks; prisoners are transferred across regions for logistical reasons, causing massive disruption to their families trying to negotiate visits.
· The right to life and security of person can also be tested as overcrowding amplifies stress levels for prisoners and officers alike.  Longer periods of cell confinement, together with increases in prisoner numbers, are related to higher incidences of prisoner depression and anxiety (Roberts and Cobb, 2008), as well as increased attacks – including fatal attacks – against prisoners and staff (Stern, 1989).

The strain on facilities has meant that certain populations are mixed together.  For example, girls are housed alongside adult females; those on remand are located alongside sentenced prisoners; and asylum seekers/refugees are placed in prisons.  All of these activities – the result of insufficient facilities – are inconsistent with international human rights norms and standards. 

Overcrowding also impacts negatively on the prison officer experience.  Staff have recently been put under significant stress.  The rising prisoner population has necessitated extra recruitment – currently, over 40% of frontline Corrections Officers have less than two years experience (Department of Corrections, 2008).  This new workforce has placed pressure on experienced staff who mentor and train new officers, and there is quite a lot of anecdotal evidence of the early ‘burn-out’ of staff.
Thus, as the Department of Corrections (2008) put it, between 2005-2007, the Department operated under high pressure, with a significant degradation of services.  During this period, there were also times when the Department operated ‘at a high risk of failure, and a significant negative impact on staff’ (ibid: 23).  Under these conditions, many human rights exist principally on paper.  
3. The Cultural Language of Rights

Some people hold the view that prisoners are, or should be, ‘civilly dead’ (Brown, 2008).  In other words, prisoners ought to be placed outside common rules of citizenship, they should forfeit their rights on arrival at the gate; they should be disqualified or disentitled from full citizenship.  

This notion that prisoners are less eligible for rights is commonplace.  Despite a fundamental tenet of human rights being that all rights are accorded to individuals/groups on the basis of their being ‘human’, the exclusion of prisoners from the list of those afforded rights is readily undertaken.  

This is seen at many levels:
· from political statements - such as then-Minister Phil Goff’s statement that he found it ‘personally offensive’ that prisoners, who according to the NZ Courts were not treated with humanity or respect, should be compensated for abuse (Dye and NZPA, 2004).  This issue led to the implementation of the Prisoners’ and Victims’ Claims Act that restricts access to compensation for prisoners who have been harmed in prison.

· to public commentators and campaigners that approach rights as a finite resource – proposing that if offenders have rights, then victims do not; or, that if victims’ rights are to be secured, then offenders must forfeit their rights (Jenkins, nd).

· or to media reporting that continue to prioritize fearful accounts of prisoner escapes, perceived ‘unjust’ early releases, prisoners continuing to offend within prison, and so on.  These accounts, that overwhelmingly cast prisoners as continually threatening the ‘rest of us’, perpetuate notions of exclusion. 

This notion of ‘civil death’ can even follow prisoners when they have been released.  For example, when media and official accounts have converged around the risks of certain offenders, eg sex offenders, the harassment of some ex-prisoners has been unbearable.  In this respect, prisoners can almost become permanent outcasts (Brown, 2008). 

4. The Institutional Context
This notion of ‘lesser eligibility’ can flow through to the prison environment. Recent studies (Crawley, 2004; Piacentini, 2004) have illustrated that prison officers are not always keen to engage with rights, for varied reasons, including that:

· Officers view that prisoners have ‘too many rights’ – that prisoners get more rights than they do, and that rights should be ‘earnt’;
· Human rights signify external or managerial interference – it is not a part of the remit of officers ‘on the ground’, who are ‘doing the job’.  Instead, rights are viewed as part of the ‘do-gooder’ agenda, established by people who do not understand the prison culture and want to ‘shame’ prison officials.  Subsequently, they are to be ignored or circumnavigated;
· To secure rights is seen as an act of weakness or of ‘social work’; it contradicts the prison ethos of security and control; 
· Human rights represent more work.  They are an administrative burden – so, officers become concerned about the numbers of complaints; the completion of forms; the need for further meetings, and so on.  Further, maintaining rights standards often requires extra effort / creativity.  
Moreover, attempts to ensure that rights standards are maintained within prisons will not mean that violations cease completely
.  It might be found that violations just change in their nature.  For example, while global torture monitoring has certainly led to a decrease in the number of prisoners who come forward with physical injuries, ‘stealth tortures’ that leave little evidence have developed (Stanley, 2009).  The use of physical force is replaced by non-scarring or ‘administrative’ violations. A prison officer may no longer use direct force but they are able to write negative incident reports, to antagonise prisoners so that they ‘lose’ it and have to be forcibly restrained, or removed to punishment cells/segregation or even to other prisons (Crawley, 2004; McDermott and King, 2008).  

This is the paradox of human rights talk and monitoring. Even with the most intensive of monitoring practices, violations may change, and there will always be omissions of oversight (Owers, 2008). Monitors may not see violations because they change, or are hidden – and sometimes even because prisoners do not tell them what is happening, because they do not have faith or trust in the complaints system or that they are resigned to their fate (Ombudsmen’s Office, 2005).  

5. The Societal Context of Imprisonment

Those in prison are the most disadvantaged members of society.  Prisoners tend to be those who have not previously enjoyed secure access to human rights. They are predominantly poor, badly educated, in poor physical and mental health, and from situations of unemployment and underemployment (Scott, 2008; Smith and Robinson, 2006).  In NZ, over half of prisoners are Māori, and Pacific Island people are also overrepresented in the prison estate.  

On entering the prison, prisoners generally find that they are in a place that does not create conditions under which rights will be secured (for themselves or others)
.  Given the endemic controls imposed over prison life, it is also not a place that encourages prisoners to act responsibly with regards to the rights of others. 

Therefore, notwithstanding recent positive steps by the Department of Corrections (2008), for example through:
· the increase in prisoners involved in industries or on temporary employment release
· the increase in prisoners involved in literacy/ educational courses
· the expansion of drug and alcohol programmes
· further assistance for prisoners preparing for release

for most prisoners (and many staff), life in the prisons remains characterised by boredom (Ombudsmen’s Office, 2007). It is a life on the landings, of hanging about, of having the same conversations day after day (McDermott and King, 2008).  While there are pockets of good practice, most prisons will add little to prisoners’ lives to ensure that they lead good lives on release.  Instead, prisons can exacerbate problems.  For example, in terms of physical and mental health, prison life can aggravate existing disorders and cause illnesses to develop (Ombudsmen’s Office, 2007).  It is a stressful environment that impacts negatively on prisoners.  

Further, the families/whānau of prisoners are also impacted.  These ‘outsiders’ are often regarded as serving the ‘second sentence’ – they have the stresses of not having the right to full family life, of losing an income, of having to deal with extra costs of visits and of feeling (or made to feel) guilty by association (Codd, 2008).  For many children (although not all), the removal of a parent to prison can be a fundamentally negative experience, instigating numerous behavioural and emotional difficulties that begin to shape their lives (Kingi, 1999; National Health Committee, 2008).  

On release, prisoners find that their opportunities are inhibited further.  A 2006 report by Smith and Robinson details that, on release, prisoners will struggle to find work or a place within society.  In general, ex-prisoners will have far less ‘access to health care, education, employment, financial services, housing, and social connectedness, than the general public’ (ibid:47).  

Conclusion

In summary, human rights standards are currently being damaged or at least endangered before, during and after imprisonment.  Of course, it is not possible for prisons to be able to prevent or resolve all these violations.  However, the attainment of these rights – inside and outside the prison walls – is fundamental to the rehabilitation and successful reintegration of those we choose to send to prison, as well as to the wellbeing of their families and communities.  Attaining rights standards (including those related to economic, social and cultural rights), then, is not just a question of adhering to international wishy-washy liberals, it is a fundamental part of dealing with the crime ‘problem’.
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� The Department of Corrections (2008) detail that this expansion is dovetailed with the need to renovate a ‘significant proportion’ of the prison estate as certain ‘facilities can no longer be regarded as fit for purpose, with some being at risk of non-compliance with relevant building standards’ (ibid:22).


� Prisons in NZ have regularly operated at full capacity over recent years.  Muster increases have resulted in prisoners being moved to unsuitable cells in police stations and court houses.  In other circumstances, prisoners have also been ‘doubled up’ in cells ‘designed for one prisoner’ (Ombudsmen’s Office, 2005:26).  Such ‘doubling-up’ invariably leads to increased stress in the prison (Roberts and Cobb, 2008).  


� The Department of Corrections (2008:3) is currently funded to deliver services to just an ‘adequate’ standard, rather than one of ‘best practice’.





� The success, or otherwise, of attempts to maintain rights standards will vary from institution to institution, dependant on many factors, such as: prisoner numbers (as well as their backgrounds and classification), institutional facilities, the ethos of individual managers and staff.  


� Although, for some people, prison will offer respite from very poor conditions in the community. 
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