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1.
Introduction

It has been almost twenty years since the introduction of the ground breaking Children Young Persons and Their Families Act 1989 (CYPF Act).

When introduced, the Act revolutionised New Zealand youth justice practices.
  It was responding to significant perceived problems with the existing system, including – 

· Too many young people being brought before the courts; 
· Too much reliance on an institutionalised, residential approach (often criminalising behaviour which was really the result of care and protection deficits); and
· Insufficient opportunity for family and cultural input.

The CYPF Act envisaged –

“that everything that we as professionals did would look towards giving [the opportunity to help the young person put things right] to the family and that, in all the decisions and all the processes, we could say that what we had done has strengthened this family and this family group so that in future they would be stronger to deal with the problems of their own young people.  […]  It envisaged that in all our ways of working we did not get in the road of the power, the opportunity, the energy and the imagination of families as they attended to their children’s problems.”

Twenty years on, it is time to take stock; to celebrate the success of the Act and the strengths of the youth justice system, but also to reflect on the system’s weaknesses and some key challenges for the future. 
2. SOME STRENGTHS OF THE YOUTH JUSTICE SYSTEM

Diversion

A diversionary approach is a key focus of the youth justice system and one of its biggest successes.  Section 208(a) of the Children Young Persons and Their Families Act 1989 emphasises that –

“unless the public interest requires otherwise, criminal proceedings should not be instituted against a child or young person if there is an alternative means of dealing with the matter.”

Research supports this principle and shows that offenders dealt with at a lower level are less likely to be convicted as an adult and to have poorer life outcomes.
  Contact with the formalised youth justice system can have detrimental effects on a young offender, such as – 
· “Inoculation” to the system
All criminal justice systems rely upon a sense of authority to instil respect, and consequently produce compliance and feelings of remorse.  Too much exposure to a system may increase familiarity and lessen the ‘awe’ factor.
· Peer contagion
Exposure to, and association with other youth offenders during contact with the youth justice system has been shown to significantly detract from the benefits of any treatment that may be provided in that setting.  Peer influence is hugely important in this age group.  

· Living up to the Label
Once an identity is established as an offender, this may colour all that young person’s dealings with family, friends and public agencies.  It may be harder to break people’s assumptions than to live up to them.
· Acquiring a “Badge of Honour”
Some young people, particularly if surrounded by a criminal culture amongst adults, may find contact with the formal youth justice system to be a matter of pride, a mark of maturity or a “right of passage”. 
In practice, this approach means that Police Youth Aid make extensive use of warnings and diversionary programmes as alternatives to criminal proceedings.  Of the approximately 30,000 offences committed by young people in 2006, the statistics show that 23% were dealt with by way of a warning or caution, 39% were dealt with by diversion, 6 % were the subject of intention-to-charge Family Group Conferences, and 29% were dealt with by way of proceedings before the Youth Court.
  It should be noted, however, that these figures are probably deceptive.  The real rate of proceedings before the Youth Court is closer to 20%.  Indeed between 1998 and 2004 the prosecution rate remained stable at approximately 17%.  The recent “apparent” increase in prosecutions is probably the result of inaccurate collation of statistics.
Very minor incidents are handled by front-line Police with an immediate warning to the young person.  These incidents are recorded on standard forms and sent through to Youth Aid for their records.

If the incident is more serious, but not serious enough to warrant youth court proceedings, the matter will be reported to Youth Aid for action.  The Youth Aid officer will decide on a plan after talking to the young person and visiting their family and the victim.  The limits of this type of programme are the limits of the imaginations of those involved!  The best Police Youth Aid officers spend considerable time and effort tailoring solutions that satisfy victims, prevent re-offending and re-integrate young people into their communities.  Examples of the sort of measures taken might include:

· Where a young person has been involved in offending involving a motor vehicle -
·  writing a letter of apology to the victim (to be approved by the Police before it is sent);

· making a reparation payment towards, for instance, the repair of the victim’s car; 
· taking a defensive driving course (from which the young offender learns the value of working towards and achieving a goal); and
· undergoing agreed community work.

· Where a young person steals from someone’s home while under the influence of alcohol -
· listening to the victim’s account of how the offence affected him or her. (Where victims are willing to participate in this way, confronting a young person with the personal effects of his or her actions can have a profound and lasting impact, often leading to acceptance of responsibility and remorse);

· returning any stolen property still in his or her possession, or helping the Police recover it;

· attending a programme for alcohol dependency (if this was a relevant factor); and

· producing a project on how alcohol affects a person’s body and judgment.

The success of this diversionary approach in the 1989 Act was rapid, and demonstrated by a dramatic reduction in the number of offences dealt with in the Youth Court.
Rate per 10,000 population of 14 to 16 year-olds, of cases appearing in the Youth Court 1980-2006. 
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Research has also demonstrated that young people who are dealt with by diversion have a much lower likelihood of re-offending.  The following table shows that only 16% of young people in a randomised sample dealt with by diversion, re-offended within 18 months.  That figure compares with 37% for young people dealt with by a pre-charge Family Group Conference, and 51% for young people dealt with by criminal proceedings in the Youth Court.

Rate of re-offending within 18 months of young people in sample, according to Police response to their first offence
	Police response 
	Total number of young people


	Total number of young people who reoffended
	% of young people who reoffended

	Warning/other
	649
	60
	9.2

	Diversion
	464
	74
	15.9

	Intention- to-charge FGC
	94
	35
	37.2

	Youth court prosecution
	231
	118
	51.1

	All responses
	1438
	287
	20.0


To some extent these figures simply reflect that the more serious and formalised responses will be reserved for the more serious charges committed by the most problematic young people, and therefore the rate of re-offending will probably be higher for these young offenders.  Never-the-less there is certainly room to argue that withholding the use of Youth Court prosecution (whenever consistent with the public interest) gives a significantly greater chance of the young person not entering the formalised youth justice system.  Are there lessons here, pointing to a greater and more flexible use of diversion in the adult courts?

Specialist Police Youth Aid Force
New Zealand is the only country in the world to have a specialised Police force dealing with young offenders.  There are currently 220 dedicated Police Youth Aid officers in New Zealand.  The levels of knowledge and experience that have been built up within this division of the Police is a credit to the New Zealand Police, and a large factor in the success of the youth justice system under the CYPF Act.
In addition, New Zealand is also the only country to have specifically trained lawyers for the Youth Court (called Youth Advocates), paid for by the state.

Family Group Conferences
Family Group Conferences are the lynch-pin of the New Zealand youth justice system.  Their use is mandatory for all those who come before the Youth Court unless the charges are dismissed after a denial and defended hearing. It is the Family Group Conference through which control over, and responsibility for youth offending is given back to the community and families.  
In a Family Group Conference, the young person and their family, together with the victim and their family, make decisions on how to address the offending.  The young person hears the victim talk about the impact of the offending, and he/she has an opportunity to talk about how they feel about their offending.  The final goal of the Family Group Conference is to formulate a plan, agreed to by all the participants, addressing both the “needs” and “deeds”.  That is, that the offender demonstrates that they take responsibility for the offending, that they should make amends for their offending, and that changes in their life are planned which will encourage them not to re-offend.  A significant challenge remains for the adult courts to meaningfully and comprehensively involve victims. 
Reducing Institutionalisation
In 1988, 2000 children in New Zealand were in state institutions.  By late 1996, the figure was under 100
. Research had firmly established that incapacitating ‘hard core’ young offenders did not deter them from future offending.  Putting offenders into state institutions was more likely to reinforce their criminal identity and restrict their opportunity to choose a non-criminal lifestyle through normal integration in the community.

As a result of this new approach, and the decreased number of children in state care, the New Zealand government was able to close down many borstals and boys homes.

Reduced rates of imprisonment
After the introduction of the CYPF Act and the statutory enjoinder to consider alternatives to criminal proceedings, to impose the least restrictive sentence, and to keep young offenders in the community whenever consonant with public safety, rates of imprisonment fell dramatically
.  
Custodial Sentences for Youth Court Cases, 1987–2006
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Between 1987 and 1996 the bulk of custodial sentences were corrective training.
  Corrective training, first instituted in 1981 for young offenders aged 16 to 19 years old, was a style of “boot camp” involving tough military style discipline and physical activities.   Research throughout the western world demonstrates overwhelming evidence that boot camps simply do not work, at least in the sense of reducing re-offending.
  A New Zealand Department of Justice study in 1983 found that 71% of correctional trainees were reconvicted within a single year of release.
   An analysis of Ministry of Justice data of all people convicted in 1988, found correctional trainees had a reconviction rate of 92% - the highest of any sentence.
  The ineffectiveness of this sentence resulted in a reduction in its use and its eventual abolition in June 2002. The fall off in use of corrective training initially saw an increase in the use of prison sentences from 1997, but the decline in custodial sentences for young offenders continued.

Since 2001, rates of imprisonment of young people have remained fairly stable at around 50 per year.  This contrasts with the position in the United Kingdom where there has been a sharp increase in the number of young people imprisoned.  On 31 January 2003 there were 2890 young people under 18 years old in prison in England and Wales – more than twice as many as 10 years before this date.
  Is there a lesson here for the adult court? 
3. THE CHALLENGES FOR THE YOUTH JUSTICE SYSTEM
Better Statistical Reporting and More Research
Currently the Ministry of Justice collects and reports on a range of youth justice statistics.  This is a valuable resource, but more comprehensive information is required to understand more clearly how the system is working.  Particular needs are – 

3.1.1
Tracking individuals through the system.  

We need to be able to assess on an annual basis how many young people, who have passed through the Youth Court, go on to be dealt with by the adult Courts.  Also, how many people in the adult Court have a youth justice or care and protection history?
3.1.2 Effectiveness of top-end orders.  

For example, what are the rates of re-offending of young people dealt with by the youth justice system?  Do young people who are subject to a supervision with residence order do better than young people who are transferred to the District Court for sentencing?  Do supervision with activity orders decrease the chance of future re-offending?  After 20 years of the Act’s operation it is ludicrous that there is no completed quantitative research into the success or otherwise of the top end Youth Court orders.  In what other jurisdiction would Judges impose sentences, the efficacies of which are unknown?
3.1.3 Regional statistics. 

Are there “bubbles” in certain regions of New Zealand meaning that regionalised aspects of the youth justice system needs attention?
3.1.4 Youth Offending Strategy – Key Focus Area 2 Information
In 2002 the Youth Offending Strategy
 recommended seven Key Focus Areas that needed attention in order to prevent and reduce offending by young people.  The second Key Focus Area was identified as “Information: the development of consistent and comprehensive information about offending by young people”.  In particular, the strategy identified the ability to track a young person’s progress through the youth justice system, compatibility of data between agencies and between the youth and adult justice systems, and regular and high quality evaluation of the response to youth offenders, as necessary outcomes.  Without the development of this information, the true nature and extent of youth offending is unclear, effective responses by agencies to offending by young people are hindered, and there are consequential implications for the quality and robustness of policy advice provided to government.
Improving Family Group Conference Outcomes
 While they have been shown to be effective in reducing rates of recidivism, and increasing the chances of positive life outcomes for young offenders, there is still a concerning lack of confidence in the Family Group Conference system in some quarters.

The success or otherwise of a Family Group Conference will always depend, to a large part, upon the capability of the person co-ordinating it and support resources provided.

Research has shown that a successful Family Group Conference (one which makes re-offending less likely) requires a number of elements to be present 
– 

3.2.1 Good preparation before the conference 

Good preparation means ensuring that as many people as possible who are involved in the offending, are present and able to contribute to its resolution.  It means making sure all relevant information is prepared and made available to the conference.  It means that victims are visited in advance and that all that is possible is done to ensure their attendance.
3.2.2 Support for the offender

At the conference the young person should feel supported, understand what is happening, participate and not feel stigmatised or excluded.  
3.2.3
The generation of feelings of remorse during the conference

A conference that generates feelings of remorse, of being able to repair harm, and of feeling forgiven, and which forms in the young person the intention not to re-offend, is most likely to reduce the chances of further offending.  
3.2.3 Low-level outcomes

Processes that are diversionary, sanctions that are least restrictive and outcomes that are constructive are associated with positive life outcomes.
Family Group Conferences fail for a number of reasons.  Often it is simply that enough effort has not gone into ensuring that the right people are attending - people who can support the offender through the conference and through the execution of the resultant plan.

Developing Sector-wide Training and Capability
There is a need to develop a more specialised and highly trained, youth-specific work force.  This need covers the whole youth justice system, from Government agencies (CYPF, Police Youth Aid, Youth Advocates, Health and Education workers) to the community sector.  A specific qualification offered to Family Group Conference co-ordinators has been a longstanding need, and is currently being addressed by the Child Youth and Family Service.

Standardised training is urgently required for people who operate in this sector, on generic matters, such as working with adolescents, the teenage years, what works and what doesn’t work, and the youth justice system itself.  Too often training takes place within Government “silos”, or not at all.

3.4
Better Use of Community-based Options 

The CYPF Act embodied a vision that families and the community should be entrusted to attend to their children’s problems.
  With support, community-based groups, are almost always in the best place to address the causes of offending by young people.  Full-time residential options, which aggregate young offenders together, although sometimes necessary in the public interest, seldom provide an effective environment for sustainable rehabilitation.
Over time, the vision of the 1989 Act has been allowed to wither.  Too often, government agencies decide it is easier to retain a control and monitoring role over a young person’s course through the youth justice system, rather than relinquishing that control to the community.  Too often community agencies have not been supported to enable expertise and experience to develop.

This problem is best illustrated by the decline in use by the Youth Court of supervision with activity orders
.  In 2006 there were just 122 supervision with activity orders compared to 240 supervision with residence orders.
  The supervison with activity order has the potential to link a young person with positive role models, and to establish lasting supports and relationships within their community.  Such an order can make it harder to build relationships with other offenders, leading to further offending.
  In principle, there should always be more supervision with activity orders than supervision with residence orders. There is a need to relinquish control, to trust the community more, and to return to the original vision of the CYPF Act.  Recently the Child Youth and Family Service has guaranteed funding for a four year period for seven community programmes in order to better deliver the supervision with activity order.
3.5
Improving Transition from the Formal Youth Justice System Back into the Family and Community
Transition services available to young people who have been under the care of the Child Youth and Family Service, to assist in their placement back within the community and with their family, need to be greatly enhanced.  Young people need a great deal of help to re-integrate back into a normal community in a successful way, and without falling back into old habits.  Usually the young person and their family will need considerable assistance – such as is offered by the Multi-Systemic Therapy approach. 
3 WIDER CHALLENGES 
3.1 Maori offending

To be involved in the Youth Court is to daily confront the tragically disproportionate involvement of young Maori within the system.  Maori comprise approximately 17% of the Youth Court age range, yet account for nearly 50% of total apprehensions.
  Alarmingly, Maori figure even more disproportionately in custodial remands, where the figure approaches 60%.  Indeed, in some areas of relatively higher Maori population it has been observed that the appearance of Maori in the Youth Court approaches 92% in Kaikohe and 86% in Rotorua.
  Regrettably, this issue is all too easily avoided.  In my view, it is the single most important issue facing our youth justice system.
Of course, the problem is much greater than just a youth justice issue.  Maori are “negatively” overrepresented in most socio-economic measurements.  Those involved in the youth justice system, including Maori are constantly reflecting upon better ways to deal with our Maori young offenders.  For instance, the recent initiative at Poho Rawiri Marae in Gisborne to monitor the Family Group Conference plans of Maori offenders on the Marae is one such response.
  

4.2 Early Intervention

The Jesuit priest Saint Ignatius of Loyola famously said “Give me the boy until he is seven and I will give you the man”.  The longer the Youth Court operates, the clearer it is that the battle to prevent a young person’s serious offending is really won or lost in those pivotal first years of early childhood.  Professor David Fergusson has frequently observed that in respect of serious, violent youth offending, all roads lead back to conduct disorder. 

There is a pressing need for a comprehensive inter-governmental early intervention policy that focuses on family support and skills development programmes; identifies gaps in services; provides consistency of funding and programme objectives; and which provides provision and support of culturally-responsive services for Maori and Pacific families.

4.3 Keeping Young People in Education
Research has found a very strong link between a lack of engagement in education and youth offending.
  This is also abundantly clear in the Youth Court.  The key challenge for managers and practitioners is how to support young people in sustaining an attachment to education, or helping them re-establish that attachment once it has broken.
  Serious offenders before the Youth Court have this in common: they are not meaningfully engaged in any form of education programme and are effectively lost to the system.  The size of this group can only be estimated, but from the perspective of the Youth Court, ranges from 1,000 to 3,000 young people!
In New Zealand there are some 1800 alternative education places in numerous organisations for those young people for whom mainstream education has become inappropriate.  While this system often works very well, broadly speaking there are issues with training, capability and resourcing of teachers, and funding sufficient to enable alternative education to rise beyond the “bottom of the heap”.

4.4
The use of “Evidence-Based” Interventions and Programmes 
The youth justice system (both the overall process set out by the CYPF Act and the specific intervention programmes delivered), and indeed the adult criminal justice system, would benefit from a principled review in terms of alignment with models and programmes that are demonstrated to be effective.

The initiation and development of new programmes for young offenders and young people at risk should adopt a “prevention science framework”, whereby a problem is defined, risk and protective factors are identified, effective programmes are identified from meta data and then thoroughly piloted and evaluated before full-scale implementation.  It is crucial that a more systematic, evidence-based way of developing and funding youth justice programmes is established. 
When effective programmes are identified, introduced as pilots, and shown to be effective after research, then they should be rolled out across New Zealand.  An example of a successful pilot that will not be extended is the supported bail programme.
 

Research in recent years has shown that more long-term, holistic, family-based interventions are likely to be much more successful, such as Multi-Systemic Family Therapy (MST), Functional Family Therapy (FFT) and Therapeutic Foster Care (TFC).
 MST is an intensive family and community-based treatment that addresses the multiple determinants of serious antisocial behaviour in young offenders. The multi-systemic approach views individuals as being nested within a complex network of interconnected systems that encompass individual, family, and extra-familial (peer, school, neighbourhood) factors.  FFT is an outcome-driven prevention/intervention program for youth who have demonstrated the entire range of maladaptive, acting out behaviours and related syndromes, and are at high risk of re-offending.

See Appendix 1 for two graphs illustrating the effect on recidivism and the economic impact of various treatment programmes for young offenders, including MST and FFT.
4.5
The Creation of a Nationwide Mental Health Service for Young People
There is a significant overlap between risk factors for offending and for poor mental health amongst young people, so it is unsurprising that the Youth Court sees many young people with mental health problems.  While New Zealand statistics are unavailable, research in the United Kingdom has revealed that amongst young people who offend, 31% have mental health problems; 18% had problems with depression; 10% suffer from anxiety; 9% report a history of self-harm in the preceding month; 9% suffer from post-traumatic stress disorder; 7% have problems with hyperactivity; and 5% report psychotic-like symptoms.
  Youth forensic services are patchy and access to youth-specific treatment programmes is even more difficult. 
4.6
Development of a Nationwide Mentoring Scheme
Mentoring programmes have been shown to produce promising results in terms of reducing re-offending and producing better life outcomes.
  Mentoring involves linking a young person with a suitable older person who has volunteered their time and been trained in how to interact with their younger buddy.   
It is easy to see the huge potential in mentoring from a compatible older person who can encourage a young person to make constructive choices and support them to deal with life’s problems.  The government has highlighted mentoring programmes in the Children Young Persons and Their Families (Youth Courts Jurisdiction and Orders) Amendment Bill currently before Parliament.  If this is to succeed, priority must be given to carefully selecting and screening mentors, matching young people with mentors, and training mentors in desirable behaviours and attitudes to model.
  This is exemplified by several organisations already active in New Zealand, such as the “Big Brother / Big Sister” programme.

4.7
Alcohol and Drugs
The use and abuse of drugs and alcohol is a major issue for most young people appearing in the Youth Court.
  It is unsurprising that international research shows that young people who use illicit drugs are more likely to commit offences.
 It is estimated that 80% of young people appearing before the Youth Court have alcohol or drug dependency or abuse issues that are connected with their offending.

Dealing with a young person’s drug and alcohol issues is complex, because they usually present with a range of needs including mental health issues, criminality, family conflict, and disengagement with school.

The Youth Court takes drug and alcohol use very seriously.  One initiative is the Christchurch Youth Drug Court – a specialist court based on principles of therapeutic jurisprudence and designed to enhance collaborative multi-agency work with young offenders.
  In general however, the Youth Court’s desire to produce accountability and restoration for each young person will only succeed if youth-specific drug and alcohol services are made more widely available.

5.
Conclusion
The innovative approach of the Children Young Persons and Their Families Act 1989 is now twenty years old.  It has surely proven itself in terms of increased diversionary and community approaches, reduced institutionalisation, reduced imprisonment, reduced recidivism and better life outcomes for young people.  It has been studied, and adapted by many international jurisdictions.
There are, however, on-going challenges to improve the system, to keep it focused on the original vision, and to better respond to New Zealand’s most violent young people.  We can do better for adolescents with alcohol and drug abuse issues, or with mental health problems.  We can do better to address disproportionate rates of offending amongst Maori young people.  We can also do better at keeping all young people engaged in education.
As we strive to address these and other issues, we must keep in mind the original vision of the CYPF Act.  First, that minimising involvement in the formal criminal justice system has been proven to produce better outcomes.  And secondly, that in most cases, families and communities are best placed to hold their young people accountable and to make the enduring changes in a young person’s life that will secure better life-course outcomes.
APPENDIX  1
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